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morality, reason is greatly helped by faith, even if neither the mysteries of fajt,
nor the existence of God is presupposed in natural law theories. Nearly every-
one begins with the moral intuition that the dignity of human persons is inyjo.
lable, but secular moralities seldom retain it in the end. Most people begin with
a belief in an immaterial dimension of the self, and in free will as the basis of
moral responsibility; without faith, one can be tempted to surrender these meta-
physical claims and so destroy the very foundations of morality. I am a firm
believer in the possibility of developing a sound natural law ethics withoyt
explicit appeal to articles of the faith. But when philosophical ethics explicitly
rejects God and embraces naturalistic materialism, natural law theory does not
have a prayer. Two wings are better than one, even 1f you can make it with one;
and if we attempt to do morality without metaphysics, we won't even have a

whole wing — maybe just a few teathers.

Public Discourse without God?
Moral Disposition in Democratic Deliberation'

David Thunder

According to Richard Rorty, the American nation was founded on a “happy,
Jeffersonian, compromise” reached between the Enlightenment and the reli-
gious, “making 1t seem bad taste to bring religion into discussions of public pol-
icy.”2 Whatever we may think about the historical accuracy of this claim, it
seems fair to say that not only in the U.S., but also in most European nations, it
1s often considered at best inappropriate, at worst offensive and ignorant, to
bring up religion or religious considerations in the context of a discussion of law
or public policy. In recent decades, liberal political philosophers have offered a
variety of moral and pragmatic rationales for principles of religious restraint in
public discourse,? and if their arguments succeed, then they appear to validate
the popular suspicion of religious interventions in debates about public policy
and law.

However, arguments for religious restraint have not gone unchallenged. A

rich literature has, in fact, effectively exposed a deep incoherence in the liberal
-

I T would like to thank Matt Mendham for some helpful editorial and philosophical
comments on an earlier draft of this paper. Thanks are also due to the late Prof. Phil
Quinn for leading some very stimulating discussions on this and related subjects in
a philosophy graduate seminar at the University of Notre Dame in the Spring semes-

ter ot 2003.

2 Richard Rorty, “Religion as Conversation-Stopper”, Common Knowledge 3, (Spring
1994): 1-6, 2.

3 See, inter alia, Robert Audi, Religious Commitment and Secular Reason

(Cambridge: Cambridge University Press, 2000); Kent Greenawalt, Private
Consciences and Public Reasons (New York: Oxford University Press, 1995); Bruce
Aclferman, Social Justice in the Liberal State (New Haven and London: Yale
Unlversity Press, 1980); John Rawls, Political Liberalism, The John Dewey Essays
In Philosophy (New York: Columbia University Press, 1996); Rorty, “Religion as
Conversation-Stopper”; Gerald F. Gaus, Justificatory Liberalism: An Essay on
Epistemology and Political Theory (Oxford and New York: Oxford University Press,

1996); Thomas Nagel, “Moral Conflict and Political Legitimacy”, Philosophy and
Public Affairs 16, 3 (Summer 1987): 215-40.
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principle of rehgious restraint. Arguments for restraint are both logically selt-
defeating (given the wider liberal commitments of their proponents) and moral-
ly and politically untenable.4 But much of this criticism remains within the
houndaries of liberal discourse. In this paper, I aim to move beyond the liberal
model of discourse by interrogating its underlying assumptions and investigat-
ing positive alternative approaches to discourse. I begin by reviewing the estab-
lished criticism of religious restraint, and suggesting that underlying it 1S a
deeply inadequate understanding of the nature, dynamics, and goals of public
discourse. 1 then propose a more plausible approach to discourse by turning
attention away from the regulation of speech content and towards a fuller
account of the virtues required for a vigorous and civil public conversation.
Finally, I return to the issue ot religiously-informed public discourse and offer
<ome reflections on this contentious issue, in light of my virtue-centered model

of discourse.

The Failure of Liberal Arguments for Religious Restraint

A principle of religious restraint holds that citizens ought to refrain from
advancing arguments for policies and laws that depend for their vahidity upon
religious claims, that is, claims derived from religious tradition or authority. the-
ological doctrines, or some form of theism. Rather than catalogue all the argu-
ments that have been made on behalf of such a principle, I will here construct
an argument that draws on some of the most representative and convincing POSI-
t:ons in the literature. The broadly liberal quest to justify a principle of restraint
has two main components: first, a liberal conception of respect for persons; sec-

ond. a liberal view of the preconditions of social stability.

restraint are inspired by a rich literature and 1t

4 My arguments against religious
oe my intellectual debts at every step of

would be unduly cumbersome to acknowled
the argument. The following have been particularly helpful: Nicholas Wolterstortt s

ong debate, Robert Audi and Nicholas Wolterstortt,
The Place of Religious Convictions in Political
s, Inc., 1997); Michael J. Perry;
in American Politics (New York

el J. Perry, “Why Political
in a Liberal

arguments in the book-l

Religion in the Public Square:
Debate (London: Rowman & Littlefield Publisher

I ove and Power: The Role of Religion and Morality

and Oxford: Oxford University Press, 1991), and Micha
Reliance on Religiously Grounded Morality is not Illegitimate

Democracy”, Wake Forest Law Review 36, (Summer 2001):

cially refer the reader t
Roview in Fall 1993, including Jeremy Waldron,

Deliberation” (817-48); Michael J. Perry, “Religious Mora
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David Hollenbach, “Contexts of the Political Role of Religion: Civil Society
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o the enlightening debate conducted in the San Diego Law
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o SC;OOSEH}% to the. lll()ieral conception ot respect, no reasonable and rational
¢ required to do something with th ' ‘
| . ¢ backing of ph
| ' oY HE g of physical force
y ersii thelcoerc10n can be:]ustlfled to him 1n terms he can understand and could.
COl[l)ldl()np ¢, accept. That 1s, coercive measures must be justified in terms that
becauseet Setzen to be reasor}able from the perspective of the coerced. This is
90;, L fo rea; [a pelzqrson with respect 1s to address oneself to the person’s rea
~ Jree will rather than forcing the -
| ! . person to conform to a schem
pose that is entirely foreign to her ' .
. and 1rrelevan ect]
s and inferece t to her own subjective purpos-
Obvi o | |
“reasonZL?u’S’ly’ ijt 1S not. casy to pin down precisely what is meant by the term
I, ¢ an .What It means to say a proposal could be seen as reasonable
o Rper]spectlve of a CQerced person. Within the liberal tradition exempli-
i Zon?:f. S, a prOp}(])sal, In order to be reasonable, would need to fulfill two
1tions: on the one hand, 1t would ha ’ '
| . ve to be rational in the
. | sense ot
thztetkl)zg a cert?m 1threshold of logical coherence and proposing means to ends
ar a real relation to human interest |
| rests. Secondly, it would h b
sonable 1n the special sense ' 1t 9 ave fo be rea-
. of being sensitive to the int ‘
. , ts of others or b
minimally motivated b Iusti . oS
y a sense of justice. To say that
‘o he . | . 10 say a proposal could be seen
- {:aionable. by the coe;rged IS to say that assuming the coerced person is
) Eapabloe pll,lll;sumg ancii revising a conception of the good (i.e. is “rational”) and
OT having and acting upon a sense of just l.e. 1 '
of justice (1.e. is “reasonabl

oo | €. 18 able), that
5 n could accept the proposal without converting to a different worldvi

comprehensive doctrine.”s o

Of ¢ ° - S
many quce()blirse, tlllls notion ot accessibility or reasonable acceptability raises
stions. For example, what precisely w it
| : y would 1t be mean to say th

foun ’ £ y that the
geek fgi Zi)lr a coerc;vefilaw could be” accepted by the coerced? I think we must

answer 1n Rawls’s notion of the “b | '

. | urdens of judgment,” the f;

Iven ’ - . ; ¢ fact that
gnceq (I))f(l)};‘le hS differing views of the world and their diverse personal experi-
o kand ife histories, thenj moral and political judgments — even when reason-
vt motivated by upright moral intentions — can vary dramatically. Such
rather duc—iston:)}f C}%e to faulty reasoning, malice, or “unreasonableness” but
COHdi'Eioned in teh . “‘fde“S of judgment” — the fact that people are inescapably

eir judgments by a background of habits and experiences

man | '
Mmd their control.® Given the burdens of judgment, on

O This dic ' ' ,
POll'fig;qlcltlz’s;zz]:,;rrzgs ?jwls S treatn?ent ot the “reasonable and the rational” in
prehensive” doctriné 1S ] (hereafter PL.’) - Rawls stipulates that by a “fully com-
ognized values and Virt::am‘ E;PhllOSOphlcal . rt?ligious view that “covers all rec-
a “partially Comprehensi\; ,\,N(ljt In .one“rather premse]y articulated system; whereas
and virtues and is rather ]oe IOCtm*le Con‘ig)rlses a number of nonpolitical values
For a more detailed acc ey artutated (P{J’ 152, n. 17)
dens of fud Aaccount of the burdens of judgment, see PL, 56-57. The bur-
judgment include complexity and scarcity of evidence; deciding what
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what basis am I to override another person’s judgment about what is in his best
interests. or how he is to live his life? It must be on some basis that a reasonable
person, even with his present epistemic “baggage,” could come to see and
accept. Does this mean that I must secure the actual agreement of every reason-
able person? This requirement would be so strong that 1t would rule out a whole
host of laws that are widely viewed as reasonable and necessary for the common
oood. The point of finding accessible grounds, then, 1s not to secure immediate
and unqualified approval of those grounds or the law they are supporting, but to
offer reasons that “hook in” fairly obviously to the worldview or shared reason
of my interlocutor, and do not blatantly bypass his epistemic hOI‘iZOI:l. For exam-
ple, if I argue that such-and-such a vaccination should be req}llred since I
believe public health is a top priority at this time, a person may rej.ect my prior-
itization of public health and may even think that requiring vaccinations does
not follow from such a priority, and yet consider my proposal as “accessible™ to
her, as addressed to our shared reason, and as accepting, rather than overriding,
the burdens of judgment. This example shows that the accessibility requiremgnt
interpreted in light of Rawls’s “burdens of judgment” need not require a h1gh
degree of consensus on actual policy outcomes, and is therefore not as political-
ly naive as it might at first appear.

But t0 whom are arguments to be accessible? To all citizens? No, for that
would be far too strong a requirement. Rather, to all reasonable citizens. But
what is a “reasonable” citizen? One helpful definition of a “reasonable”™ person
is a person who is willing to live a spirit of reciprocity 1n his dealings.v.vith othejr
citizens.? This means that he is willing to offer his or her fellow citizens fair
terms of social cooperation, and is sensitive to the burdens of judgment.
Sensitivity to the burdens of judgment entails an awareness that people can
reach different positions based on different experiences and judgment. calls,
without necessarily opening themselves to (justifiable) moral condemnat}on. [f
a person has abandoned the notion of seeking fair terms of cooperathn or
demands that everyone else see the world through her own epistemic horizon,
that person has essentially rejected the liberal conception of respect and there-
fore lacks the moral requisites of liberal citizenship. He or she can safely be

weight to assign to various considerations; the problem of interpreting(?r applying
abstract concepts and criteria; unique life experiences that inform our Judg.me.nots;
settling on and interpreting correct moral standards; and deciding how to prioritiz€
competing goods. | | |
7 Rawls is one of the most well-known architects of the principle ot rec1pr00}ty as It
is used by contemporary liberal theorists. According to the principle or rec1proc.1ty
as understood by Rawls, “our exercise of political power 1s proper only when we sin-

cerely believe that the reasons we ofter for our political action may reasonably be
accepted by other citizens as a justification of those actions” (Introduction to PL,

xIv1).
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considered “beyond the pale” of liberal citizenship and need not be extended
any special accommodation by lawmakers and citizens within the “pale.”

[t the liberal conception of respect is right, then it does seem to follow that
arguments that depend for their validity on the acceptance of religious truths are
inaccessible and therefore provide insufficient grounds for justifying law and
public policy — at least where there is no equivalent argument available in pure-
ly “accessible” terms. Let us take religion here to include propositions that
assume or assert the existence of God or the truth of a religious creed, or attrib-
ute some special, revelatory quality to Sacred Scripture or to some religious
leader (e.g. papal infallibility).® All such arguments fail the accessibility test,
since there are many intelligent people who accept the principle of reciprocity
(and are thus reasonable) and for whom religious propositions of this kind
would be foreign to their worldviews or incompatible with their present epis-
temic commitments. In light of this failure, liberals will argue not that the law
should restrict citizens’ freedom of expression, but that citizens ought to volun-
tarily abstain from publicly advocating laws or policies on the basis of religious
or religion-dependent reasons.’

So far, we have described the argument for restraint from the point of view
of liberal respect for persons. There is, however, also an argument that is often
made from social stability concerns. What are the consequences or likely con-
sequences of permitting, versus restricting, religious reasons within policy-ori-
ented public discourse? Here, liberals like to put forward what Eberle has
referred to as the “argument from Bosnia,” which is essentially that the intro-
duction of religious issues into public discourse is likely to generate acrimony
and cycles of distrust and mutual hostility, and that it is even liable to provoke a
new round of religious persecution. As Eberle points out, this areument derives
much of 1ts force from the destabilizing force that religion had in the seven-
teenth century wars of religion in Britain and Europe. !0

T'he argument from stability goes something like this: in light of the devas-
tating effect of mixing religion and politics during the wars of religion, and in

8  For definitions of religious reasons, see Perry, Love and Power: The Role of Religion
and Morality in American Politics, 66-82; Audi, Religious Commitment and Secular

Reason, 34-35; Greenawalt, Private Consciences and Public Reasons, 39:
Weithman, Religion and the Obligations of Citizenship, 122.

9 We need not settle here which laws or which category of laws deserves special pro-
tection from religious grounding. Some, such as Audi, earmark significantly coer-
cive laws for special treatment, while others, such as Rawls, earmark laws involv-
Ing “constitutional essentials and basic justice.”

10

For a comprehensive treatment and critique of the “argument from Bosnia” and of

a more moderate form of this argument, see Christopher Eberle, Religious

Convictions in Liberal Politics (Cambridge: Cambridge University Press, 2002),
152-86.
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light of our own experiences of the acrimony, intolerance, and hostility arogsed
by religious discourse, we ought to restrict it at least when it comes to serious
discussions about policy and law. The evil consequences averted by such a state
ot affairs would easily outweigh any positive benefits that religious discourse
might bring to society. This sort of argument has been advanced by both Robert

Audi and Richard Rorty.!!

Why liberal arguments for restraint fail

Let us consider the liberal arguments for restraint on their merits. First, consid-
er the argument from stability. [ believe this is the weaker argument, for two rea-
sons: first, because I am skeptical that anyone can compile sufticient historical
and sociological evidence to prove the case either way, i.e. to prove that religious
discourse has generated more good than bad or more bad than good conse-
quences overall. Second, liberals such as Audi who make the consequentialist
argument for restraint invariably fail to advert to the significant differences
between early modern Europe or present-day Bosnia, and present-day developed
liberal democratic cultures such as the United States and Western Europe. Even
it religious discourse was a force for repression and a force to be feared in early
modern Europe, the notion that religion poses similar threats in, say, Britain or
France or the United States in the year 2003 requires a special arcument and
cannot be assumed as a given.!?

T'he liberal argument from respect cannot be dispensed with quite so easily
as the argument from stability. Here, I will challenge the liberal argument on
two grounds: first, by way of a reductio ad absurdum, pointing out its absurd
logical consequences which seem to have escaped its proponents. Second, by
proposing a rival conception of respect that I believe is both more true-to-life
and compelling.

Let us begin with the reductio ad absurdum. Assuming an accessibility
requirement roughly along the lines sketched above, what sorts of reasons can
be accepted as legitimate grounds for advocating a policy or law? We have
already seen that religious reasons, broadly understood, are likely to fail the

I'T  See Audi, Religious Commitment and Secular Reason, 100—103; and Richard Rorty,
“Detfense of Minimalist Liberalism,” in Debating Democracy's Discontent, eds.
Anita L. Allen & Milton C. Regan, Jr. (Oxford: Oxford University Press, 1998).

|2 This point 1s made forcefully by Eberle in Religious Convictions in Liberal Politics,

158-66: “the argument from Bosnia founders on the fact that there are crucially
important differences between the conditions that obtained in the conf.essiona].st.ates
party to the wars of religion. In particular, the confessional states’ denial of religious
freedom gave to religion an incendiary potential it lacks when citizens are free from

the threat of persecution for their religious commitments and practices” (166).
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accessibility test. But we have not yet considered what sorts of secular Or non-
religious reasons are likely to pass it. Recall that accessibility does not require
actual acceptance of one’s reason(s) for supporting a law, but rather, that the said
reason must hook up in a plausible way with some aspect of the actual epistemic
horizon of any “reasonable” citizen. It must be possible to embrace that reason
without making some radical shift in one’s beljef System, without overcoming
the burdens of judgment by overhauling one’s worldview or radically revising
one's moral commitments in life. One might even say that reasons offered for
coercive laws should not be unduly epistemically challenging.

But this accessibility requirement is so demanding that it would immediate-
ly exclude a whole host of secular or non-religious reasons that seem to consti-
tute the bread-and-butter of democratic deliberation. Here are a few sorts of rea-
sons that I can think of that might be used as a basis for arguing for laws: the
view that it is the responsibility of society to re-distribute wealth based on need
rather than desert or performance; the view that human beings are morally invi-
olable at every stage of life; the view that the right to self-determination or
autonomy trumps moral flourishing or well-being even to the point of justifying
assisted suicide; the view that certain forms of art are worthy of state support
and promotion more than, say, people’s use of pornography. The list can be eas-
1ly expanded, but the point to note here is that the set of legitimate laws as well
as the set of legitimate contributions to public discourse must shrink consider-
ably 1f the accessibility requirement is taken seriously, since none of the reasons
[ have just mentioned meets it. All of these reasons, and many others besides,
fail to hook into the epistemic horizons of many actual reasonable people, i.e.,
In many cases, they could not be accepted without a radical shift in a person’s
worldview. As such, they violate liberal respect for a person’s autonomy.

Can we seriously entertain the view that the legitimacy or acceptability of
a public argument for a policy or law depends on its advocate’s success in
adducing grounds that are “accessible.” in this strong Rawlsian sense, to all rea-
sonable citizens? I think the consequences of this view are so absurd as to rule
It out as a plausible Interpretation of legitimacy. Wherever we find deep dis-
agreement about the grounds for law we are likely to find disagreement based
On parting worldviews or epistemic horizons. Should such a deep disagreement
vitiate the legitimacy of the democratic outcome? Perhaps in some cases, yes.

But not necessarily. This will become clearer, | hope, as I suggest an alternative

conception of respect.
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rules out most attempts to justify laws and policies (as we have seen), and
because it seems to assume an implausibly demanding view of autonomy. There
is no good reason to think that just because my reasons for coercing another are
presently inaccessible to that person in light ot their accumulated habiats,
lifestyle, and beliefs, I thereby do that person a wrong or fail to respect her.
Indeed, perhaps I do not even anticipate that the person will ever come round to
accepting the grounds I offer. Instead of being bound by respect to offer shared
reasons, I would suggest that I am bound by respect to otfer reasons for coer-
cion that are grounded in genuine interests of the coerced and of the society 1n
question, and to give serious weight to the interest of a person in her own liber-
ty or ability to shape her life in an individual and sometimes idiosyncratic way.
Personal freedom and creativity can be quelled by an all-encompassing, heavily

paternalistic state.
Of course, it may be objected that giving “serious weight” to considerations

of personal liberty is altogether too vague a principle to guide legislators’ and
citizens’ deliberations as they forge laws. However, this objection 1s almost cer-
tainly misplaced, arising out of a penchant for simplistic and “trumping” princi-
ples that is shared by many liberal theorists. The liberal conception of respect
suffers from the simplistic absolutization of certain desiderata, most especially
the desideratum of rational consent to coercive laws. While endeavoring to
secure general consent to law, or at least as general a consent as can be secured,
is a noble liberal goal, respect for citizens by no means requires universal con-
sent to reasons for law as a matter of course.!3 There may be some extraordinary
situations in which unanimous consent is morally required, but these do not con-
cern us here. What concerns us here is how the central case of law is to be under-
stood: what the conditions of legitimate coercion are in the most typical cases.
To recap, respect for persons does nof require unanimous consent to CO€r-
cive laws or universal accessibility of the grounds of such laws. It does require,
however, that the proponents of such laws ground their arguments on the ration-
al interests, broadly conceived,'4 of citizens and of the society at large, includ-
ing the interest of citizens in their own liberty to shape their lives according to
their individual purposes even if this means they may make mistakes from time

to time.

13 Cf Galston’s and Raz’s arguments that the violation of negative liberty 1n the inter-
ests of the individual affected cannot be considered wrong in principle (Wilhiam
Galston, Liberal purposes: Goods, virtues and diversity In the liberal state
(Cambridge: Cambridge University Press, 1991), 86-87: Joseph Raz, The Morality

of Freedom (Oxford: Clarendon Press, 1986), 157). |
14 When I say, “rational interests,” I do not mean interests conceived within a purely

egoistic calculus or interests in some purely subjective sense. Nor do I suggest that
the concept of “rational interest” can be completely separated from a person’s sub-

jective sense of well-being.

|
!_
i
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I'he Model of Public Discourse Behind the Principle of Restraint

The failure of arguments for religious restraint is rooted in a larger failure
among liberals to develop a convincing account of the nature. dynamics, and
goals of public discourse. Rawls, the paradigmatic Anglo-American liberal,
copceives of discourse as a narrowly rationalistic, proposition-driven practice.
This 1s also reflected in the work of Habermas, albeit under a somewhat differ-
ent guise, as well as in the work of many recent liberal authors including Charles
Lgrmore, Bruce Ackerman, Thomas Nagel, and Robert Audi.!s According to
this view, the theorist can helpfully focus in on those aspects ot public discourse
that consist of claims about how we ought to order our polity or what laws we
nght to pass, and why. Essentially, public discourse consists of a set of norma-
tive or moral claims, along with more narrowly self-interested claims, which are
justitied publicly based on rational arguments that are assessed and accepted or
rejected on their merits. This, at least, is the ideal picture offered by liberals.
They do not deny that public discourse in reality contains many rhetorical and
even manipulative appeals, but the pervasive assumption seems to be that we

can best understand public discourse as a moral practice in terms of the interac-

tion of equal and rational agents offering each other propositional arguments for

policies and laws, arguments which are accepted or rejected on their merits. Call

this the “propositional” model of public discourse. This liberal model of dis-

course 1s compatible either with the “constrained conversation” ideal of dis-

course advocated (under slightly different guises) by Ackerman, Larmore and
Rawls, or with the comparatively “unconstrained” conversational ideal of
Habermas and some deliberative democrats. I believe that both versions of the

liberal conception of public discourse are seriously flawed. However, in this
paper I will focus exclusively on the more constrained model.

According to the constrained-propositional model, when. in the course of 2
ppblic discussion, we disagree on a coercive measure, we should bracket out our
disagreement and proceed on the basis of what we share in common. Ackerman
has a fairly simple version of this model, Rawls a more sophisticated one. But

IS See Jurgen Habermas, The I'heory of Communicative Action, Vol. 1, trans. Thomas
McCarthy (Boston: Beacon Press. 1984); and Jurgen Habermas. T ne Theory of
Communicative Action, Vol. 2, trans. Thomas McCarthy (Boston: Beacon Press

1987); Charles Larmore, “Political Liberalism,” Political Theory 18, 3 (Augus‘;
1990): 339-60; Bruce Ackerman, “Why Dialogue?” Journal of Philosophy 86, 1

(January 1989); Audi, Religious Commitment and Secular Reason; Nagel “Mo;al

Conflict and Political Legitimacy.” |

This idea is well-captured by Rawls’s notion of finding an “overlapping consensus”

upon which to build a conception of political justice. Similarly, it is expressed neg-

atively by the “praf:keting” strategy advocated by Ackerman to deal with fundamen-
tal moral conflict in political discourse (Ackerman, “Why Dialogue?,” 16).
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the central idea of proceeding on the basis of shared premises 1S comrpor; t(?[
both.16 Of course, the liberal believes that this bracket}ng strategy will 1n sc
enhance the legitimating and stabilizing func;tions of C.llSCOFlI‘S.G. [, on th; ot ;c:-
hand, will argue that the liberal model ot discourse, 1n this mstanc;e 1;[ 'T CO -
strained-conversation model, is deeply inimical to bpth, anq that j[h1s alure 1
due to the liberal’s blindness to the rich complex1t3{ of discursive pracltmes%
whose significance can only be understood by moving beyond the realm o
1t uments.!’ |
propgS(;E;)ircllaelr,a}%rst, the legitimating function of public discourse: a s.u1tably
structured public sphere (or spheres) of Qiscgqrse is supposed to nl‘igke 11 .n;(I)lrSe
likely that the laws of a polity be publicly justifiable to all or most o .1ts C1t1Z i;
But how are laws justified to citizens? Is it through a.set of probative propos
tions abstracted from particular worldviews? Somet1mes, ,perhaps, butblTllF)I‘f?
often than not, it is either by appeal to one’s 1pterlocut0r S parucular1 e 1teh-
system — and this appeal can be propositional in form — or b)f appea ;01 awz
authority, knowledge, or expertise ot this or that person. The legltlmacg (ie o
is largely parasitic upon the legitimacy of the polltlcgl system as alw 0 ,d e
this in turn depends on a relationship of trust developing between rulers an

onds of trust go far further in reassuring people that (often complex)

oo al relation-

laws can be justified than propositional argurr.lent.s. In short, the m01:t. on
ship and mutual trust expressed through public d1scqurse between 1 IZGI; , e
between citizens and legislators, is often at least as 1mp0rFant as rationa argf1 .
mentation in legitimating the democratic process. And th1.s moral 1:1at10ntsh 2111;1
depends on an attitude of respect and understanding far wider and deeper

the basic liberal conception of respect that we have allqd§d to preylously. o
[nherent in the legitimating function of discourse 1s 1ts capacity to turnis

us with knowledge and information relevant to .the legitimacy, JU.S'[lC(:l, and
soundness of laws and policies. But, as several phllosophers have argue 1(Z.gé
Thomas Kuhn, Hans Georg Gadamer, and Ala.sdalr Maclnty?e) new kn.oyv S ﬁ)

is not always acquired by working out implications of,. or adding 11).r0p051t10nstuai
an established stock of knowledge, but by contronting alternative conczp -
frameworks in light of which one’s established framework must be altere1 .d e

Gadamerian “fusion of horizons” is a viable way ot acquiring new knowledge,

. . . . o and
however, then any bracketing strategy — especially a relatively amb11t1(()iuse .
unconditional one — has the potential to suppress new SOUrces of knowledg

. . "
17 For arguments against the liberal model of discourse and in favor of more comple

¢ models. see, inter alia, Mark Kingwell, 4 Civil Tongue: Justz’c?,
. of Pluralism (University Park, Penn.: The Pennsylvania

1995); Waldron, “Religious Contributions in Public
Con - > Tris Young,

and dynami
Dialogue, and the Politics
State University Press, e ution
Deliberation;” Hollenbach, “Contexts of the Political Role of Religion;

Inclusion and Democracy (Oxford: Oxford University Press, 2000); and Galston,

Liberal Purposes, 98—-117.

(
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information. If citizens are not confronted with their differences in a fairly open
and occasionally provocative way, they are deprived of opportunities to under-
stand better the uniqueness and strengths and weaknesses of their own positions,
and possibly adopt new beliefs that at first appeared foreign to them. Jeremy
Waldron makes a compelling argument against the liberal bracketing strategy,
appealing instead to a more dynamic conception.

Even i1t people are exposed in argument to ideas over which they are bound
to disagree — and how could any doctrine of public deliberation preclude
that? — 1t does not follow that such exposure is pointless or oppressive. For
one thing, 1t 1s important for people to be acquainted with the views that
others hold. Even more important, however, is the possibility that my view
may be improved, in its subtlety and depth, by exposure to a religion or a
metaphysics that I am initially inclined to reject. . . .I mean to draw atten-
tion to an experience we all have had at one time or another, of having
argued with someone whose world view was quite at odds with our own.
and of having come away thinking, “I’m sure he’s wrong, and I can’t follow
much of 1t, but still, it makes you think . . .” The prospect of losing that sort
of eftect in public discourse is, frankly, frightening — terrifying, even, if we
are to 1imagine its being replaced by a form of “deliberation” that, in the
name of “fairness” or “reasonableness” (or worse still, “balance”) consists
of bland appeals to harmless nostrums that are accepted without question
on all sides. That is to imagine open-ended public debate reduced to the for-
mal trivia of American television networks.18

Consider now the stabilizing function of public discourse: this is closely related
to 1ts legitimating function. Although it obviously involves the building of bonds
of trust and mutual respect between citizens and between citizens and legisla-
tors, 1t also involves a willingness to abide by the laws of one’s polity even when
they strike one as misconceived or poorly thought out. It involves a sense of
belonging and responsibility and ownership of one’s nation. All of these can be
fostered in important ways by a respecttul and vigorous public discourse. In par-
ticular, public discourse fosters mutual understanding among citizens, and this
In turn can sow the seeds of cooperation and mutual trust. None of this is mere-
ly a matter of propositional correctness or the justification of laws — it involves
various modes of conduct and dispositions that occur within the discursive
Cncounter.

What the foregoing remarks suggest is that any concern with justification
of the law as a social practice rather than a merely theoretical endeavor, must
take very seriously the wider social context and conditions for such 2a practice
to flourish and succeed, and these conditions not only cannot be met by the

Propositional model; the propositional model actively frustrates them.
e TR, A

18  Waldron. “Religious Contributions in Public Deliberation,” 841-42.
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Shifting the Spotlight from Speech-Governing Rules to
Action-Governing Virtues

Having considered some of the deficiencies of the propositional conception of
public discourse, I would like to suggest that we re-think public discourse 1n
more holistic and less narrowly rationalist and propositional terms. Public dis-
course is a space in which embodied human beings (not merely rational beings)
encounter one another, relate to one another, endeavor to understand one anoth-
er, and explore different ways of living together and of understanding their
shared and individual lives. As an activity, public discourse involves tlesh-and-
blood human beings, and it is constituted by their more or less successful etforts
to communicate with each other. Like all human practices, this is a practice that
is subject to manipulation and abuse, but the student of discourse can develop
an account that helps us identify ways in which discourse can fail or succeed
from a moral and practical point of view. If we are to come to an adequate
understanding of the legitimating, stabilizing, and epistemic or knowledge-
enhancing functions of discourse and how best they can be realized, we must
contend with the reality of discourse in a holistic rather than piecemeal fashion.
Therefore, instead of focusing on the bare rational content of discourse — an
approach which, as I have suggested, has proven extremely limited and not espe-
cially profitable — it is time to focus our attention on the moral habits, disposi-
tions, and relationships that constitute public discourse. For convenience, I will
refer to this as the virtue-centered, as opposed to the rule-centered or proposi-
tional conception of discourse. Here, I merely want to sketch some of the cen-
tral elements of such an account:; in the next section, I will consider some of 1ts
implications for the role of religion in public discourse.

In calling for a shift from content-oriented rules to action-oriented virtues
in the study of public discourse, I am not of course suggesting that rules have
no place at all in such an account. It is undoubtedly the case that given a certain
understanding of appropriate and inappropriate, healthy and unhealthy, ways ot
relating to our fellow discussants, certain forms of discourse can be ruled out as
disrespectful from the outset. However, what I am arguing against is the notion
that whole categories of discourse, that we know can be potentially conducted
in good faith and with the interests of society and individuals in view, can be
ruled out of court as modes of assessing and justifying laws. This attempt at for-
mulating ambitious principles of restraint to govern the content of discourse has
proven impractical and self-defeating time and time again. It either results 1n
trivial principles that almost all can agree to already, e.g., that nobody should
publicly call for the indiscriminate imprisonment of this or that race, or 1t results
in controversial principles that can only be justified by recourse to controversial
worldviews, e.g., secularist epistemologies, which pre-emptively assume for
themselves the epistemic function of discourse by pretending to settle complex
normative and epistemological questions prior to the discursive engagement.

20 This
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What, then, are the main elements of a virtue-centered account of dis-
course’ They consist primarily of what [ will call communicative virtues, virtues
that one naturally associates with communication and especially with commu-
mcqtion In a morally and culturally pluralistic polity. These virtues are not
equivalent to Habermas’ communicative ethics, which tends to treat discourse in
a much more rationalist and propositional way. Some of the basic communica-
tive virtues or moral excellences are the capacity to listen, the desire to under-
stand one’s interlocutor, truthtulness, magnanimity, humility, generosity,
patience, perseverance, a genuine concern for the Interests of one’s neighbors,
respect for personal freedom, tact, sensitivity and openness to the concerns and
experiences of others, a willingness to back down when one IS proven wrong,
and a willingness to compromise within the bounds of moral integrity. As you
can see, the list could be expanded quite easily. I believe a lot of energy has been
wasted trying to work out hard-and-fast exclusionary rules to govern the content

of discourse, when political philosophers’ energies would be much more fruit-

f1:111y expended exploring the content and implications of the communicative
virtues.

One of the most promising virtue-centered accounts of discourse that [ have
encountered can be found in Mark Kingwell’s 4 Civil longue: Justice, Dialogue,
and the Politics of Pluralism (1995).19 Kingwell claims that “just talk” is one of
the central, if not the central. virtue of a Just liberal society. Although he may
¢Xxaggerate the importance and centrality of communication and discourse in a
liberal democracy, there is no denying that today, perhaps more than ever before.
the justice of a polity and the quality of 1ts shared life are deeply dependent on

the qutice, fairness, and quality of its public discourse. Kingwell summarizes
the virtues of discourse in the terms “politeness” and “civility,” and suggests

that these need not be conceived narrowly as the slavish pursuit of convention
and etiquette, but as phonetic virtues that help a discussant adapt his or her
behavior to any given discursive context. Although this requires a special kind
Qf prudence, it is not merely tactical or strategic or narrowly self-interested or
Instrumental prudence. Rather, I would suggest that it is a prudence oriented

toxyards the good of the other as well as one’s own good and the good of one’s
polity, as these are realized through speech.

Pérhaps one of the biggest selling-points of the virtue-centered account 1s
that it is much more deferential towards the epistemic function of discourse, i.e.,

It recognizes that many difficult issues of epistemology and morality must be

worked out through an open and honest discussion rather than

discussion by the “armchair theorist,
-

19 Mark Kingwell, 4 Civil longue: Justice, Dialogue, and the Politics of Pluralism

(University Park, Penn.: The Pennsylvania State University Press, 1995). Thanks to
Matt Mendham for bringing this book to my attention. '

s the thrust of Kingwell’s criticism of proponents of what he calls “constrained

settled prior to
720 The virtue-centered account can accept
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mic, agonistic model of discourse outlined above and argue that

Waldron’s dyna
ct the epistemic function of discourse.

only such an open-ended model can respe
Of course, the theorist has every right to share her ideas about social and polit-

ical morality with the rest of the world, or with her academic colleagues, but she
cannot pre-emptively settle heated moral disputes in advance ot the discursive

process. Rather than fixing the rules of discourse once and for all and 1n
advance, she is joining her voice in an oxtended conversation. Of course, she

may suggest that certain rules are desirable or undesirable, but many 1Ssues can-
not be appropriately or realistically settled in advance of discourse itself. These

include the appropriate political role, and the epistemic status, of religious
Through discourse, this sort of issue can be gradually illuminated
This is part of the epistemic or knowledge-
enhancing function of discourse. In short, the virtue-centered account does not

establish rigid or comprehensive rules governing the content of discourse and
thus tends to allow a lot more room for a Socratic quest for the truth among dis-

cussants, while structuring this quest with interpersonal dispositions and virtues
that can be accepted as important by a very large proportion of thoughtful cit1-

propositions.
even if never settled definitively.

Now, I would like to comment briefly on the advantages ot a virtue-cen-
tered account for discourse’s legitimating and stabilizing functions. First, by
opening laws and policies to a wide range of challenges and interpretations, and
permitting citizens to voice their interests and perspectives in a dynamic, give-
and-take process, the virtue-centered account opens up the lawmaking process
to a wider array of inputs and critical voices. This has two consequences for
legitimacy: first, more citizens feel they can have some influence on the law-
making process, and this enhances the democratic legitimacy of that process In
their eyes and minimizes alienation and resentment towards political authorty;

second. the laws and policies are subjected to a wider-ranging critique and dis-
cussion, and insofar as criticisms are aired rather than artificially suppressed,

lawmakers are made more publicly accountable and the legitimacy of laws 1s

enhanced.
Now, the stabilizing function 1s closely allied to its legitimating function.

The relationship can be captured roughly by saying that legitimacy or at least
perceived legitimacy otten has far-reaching consequences for the stability ot a
political regime, especially in a modern liberal democracy. Other things being

equal, the greater the perceived legitimacy of a regime, the less likely that Citl-

sens will become disgruntled, rebellious, uncooperative, and violent. The

virtue-centered account, by rejecting artificial theoretical restrictions on the

short with a defensible clearing of dialogic

decide what rules are just, Ackerman (like
some detail, a set of justified

liberal dialogue™: “instead of stopping
space, and letting the citizens themselves
Rawls, Nozick, and others) wants 1o work out, In

rules” (Kingwell, 4 Civil longue, 51).
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coqteqt of ‘discourse, facilitates discursive outlets or channels for minorit d
majorlty VIEWS alike. Thus, views that more restrictive accounts would dri o
of public d.1scourse and 1nto sub-cultures may be aired and tested in th tlve O(lilt
fro of public discourse. This draws citizens into a shared or common :bl(i); Eililf -
and,thus foste.rs a sense of belonging and a sense that one is taken scfrio 1 be’
ONne’s ofellow citizens rather than dismissed out of hand. Bonds of mutualutfn)(/:lery
f;??i::i (2;1;1;11 rZIsllc)ie((::t may dc?velf)p in.these circumstances if citizens exercise the
| 1d communicative virtues required to make this process work
well. It. 1S only 1n the context of such an inclusive and civil conversation ab
the political common good that citizens can overcome their sense of ali a t"OUlt
tcll’ld mutual .suspicion and develop a strong sense of loyalty to a comm - 11(')n
ical enterprise, whether at the local or national level. oo

Re-assessing Religious Interventions in Public Discourse

In conclusion, I would like to consider some of the implications of the virt

c}clantered account for the role of religion in public discourse. Although thisV iz ILll(e);
In e pla(];e Fo embgrk on a compr.ehe.nsive ‘assessment of the question, a few of the
ore obvious points bear mentioning. First, a virtue-centered account, although

rejectlgg In general the restraint-centered strategy and calling for a m,uch nor
dynamic al.ld agonistic model of discourse, does not issue a license to paii?f
Elen\l;; ;)e\‘t:;n(i up whatever they feel .strongly about, whenever they feel like it,
o atever scf}lrswe co.nt.egt they find themselves in. On the contrary, it calls
oran 1T1;1 is I(;l ezespt(;lnsf.blhty. and a phonetic sensitivity to context among dis-
s mlﬂ.t._f ns gt intelligent dlscussapts should recognize that discourse
1 af:eted practice and that even a single person can assume different

roles depending on the discursive context. How one behaves must be determs .
?Ot only by the sum of one’s convictions, but by the role one occupiese(eengmrzircl1
: lea:ea;(mg asba son, a} quuse, a coolleague, g parent, a close friend, a fellow t’rain

ger, a‘ rother 1n faith, a legislator, a judge, a citizen, a campaigner?, et

a:;l the p}flrt}cular person or group one 1S addressing (e. gi, am | spegakiﬁé toc.;
Igl‘lbslorr:3 (\;l/l ifelss r:z;t)lonsuée to “tough tglk” or somebody who 1s very sensitive and
T redutres Sg16 : unt erstatement In Qrder Fo be responsive to my message?).
et as temperangcge 1;’na e strategic cons@eratlons often counsel that I exercise a
e _ n my gpeech and elther. remain silent or re-formulate my
; manner that 1s will be more effective and constructive under the cir-
umstances. o
restrillltth(i)llllgcl;rlz’;?;ai ((;:Xfelience In discourse can positively require deliberative
o ntexts, there may well .be other situations in which one
sagreement runs so deep and an issue is so pressing and important

th . . . .

mfl)t tlheb olr}ly realistic contribution one can hope to make is to witness to one’s
i .
al beliefs with courage and hope that at least some people will see the
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cogency of, be influenced by, or at least become aware of, one’s position. This
is a far cry from Ackerman’s “constrained conversation”2! or Rawls’s notion of
public reason, in which one is (morally) required to bracket one’s comprehen-
sive doctrines or deeply contentious views when talking about important politi-
cal issues such as coercive law (for Ackerman) or fundamental justice (for
Rawls).22

What does this tell us about the role of religion in public discourse? Well,
it does not tell us that religion is per se an illegitimate basis for public argumen-
tation about the law. Of course, neither does it suggest that any and every reli-
giously-based argument for a law or policy is cogent, valid, or just. Rather, 1t
suggests that religious discussants must determine themselves, moved by pho-
netic considerations and the communicative virtues as well as the contributions
of other discussants, when restraint is and is not appropriate. At the limit, the
legitimacy of their reliance on religion may be challenged by other discussants,
but this challenge, if it is made in good faith rather than used as a trick to dis-
miss adversaries, may be met on its merits.

If religious believers exercise the virtues of communication, all of which I
believe are consistent with most religions, then they will undoubtedly find that
public discourse requires a strong moral character and a generous dose of forti-
tude and humility. However, they, along with those either opposed to or suspi-
cious of religious discourse during policy discussions, will not need to flounder
under any intellectually despotic or arbitrary exclusionary rules; instead, they
hould endeavor to understand rather than merely be understood; to listen rather
than merely be heard; to address the concerns of others and not only their own
concerns: and to allay the fears of others regarding the implications of religious
discourse where this seems appropriate.

[ do not claim that my account of discourse otfers any neat resolution of the
issues surrounding religious and moral diversity in liberal polities, nor do I think
any realistic account could claim to ofter such a resolution. However, 1 do
believe that it offers a much more accurate description of the nature, dynamics,
and goals of discourse than more traditional rule-centered models have offered,
and 1 think it illuminates some important normative dimensions of discourse
that most participants, religious and non-religious alike, can accept without
compromising their deepest moral convictions. In short, it has the dual advan-
tage of both being truer to the reality of public discourse as a social practice, and
of offering a convincing basis for continuing the extended conversation about

the common good in an atmosphere of freedom and mutual respect.

21 See Ackerman, “Why Dialogue?”

72 Rawls does allow the "proviso" that one may advance comprehensive reasons pro-
vided "public" reasons are advanced "in due course." But this proviso, apart from
being quite vague (when is "in due course"?) still seems to require one to bracket
comprehensive views if one does not anticipate an equivalent public reason emerg-
Ing




